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160 CALIFORNIA LAW REVIEW 

that be true, the "heir" has no right to claim as a "child" under 
section 1307. Under this interpretation of sections 1307 and 1387, 
the claimant should have lost in the first appeal of the Estate of 
Loyd, and the second appeal would have been unnecessary. 

E. B. P. 

Workman's Compensation Act: Pre-existing Physical 
Condition. — In Brooker v. Industrial Accident Commission, 1 the 
Supreme Court of California reversed an award by the Industrial 
Accident Commission in a case in which a laborer, seized with 
an epileptic fit while working on a scaffold, fell to the ground 
and was killed. The sole cause of the accident, the court said, 
was the epileptic fit and hence the injury could not be con- 
sidered as arising "out of" the employment. 

This is the first occasion on which the Supreme Court has 
passed upon the propriety of an award for an injury in which 
there is involved a physical defect or a constitutional malady 
of the laborer, existing independently of the occupation and 
before an accident occurs. The decision carefully distinguishes 
between those injuries in which the physical condition of the 
laborer is held the sole cause of the accident and those in which 
the pre-existing physical condition is a contributing cause. Cases 
in English and in American jurisdictions support the court in this 
distinction. Falls due to epilepsy, faintness, drunkenness and 
heart-trouble have been held to be accidents not arising out of the 
employment, even though the laborer was at work at the time 
and the seriousness of the fall was considerably increased by 
the nature of his employment. 2 Very difficult questions arise 
and exceedingly fine distinctions are drawn. A man with angina 
pectoris pushes empty cars and drops dead a few minutes later. 
A sick fireman rakes ashes from an engine and dies from a heat 
stroke. There is no unusual exertion and no injury would occur 
in either case except to one in a weakened condition. Did either 
injury arise "out of" the employment? 8 It is evident that such 
cases can not be decided by any strict rule of law. 

The Industrial Accident Commission of California has con- 
sidered a great many cases of this kind during the past three 
years. Three principles have been laid down by the Commission 
as of special importance in guiding the decisions: 1. The employer 
takes his employee subject to the physical condition he is in 



1 (Oct. 11, 1917), 54 Cal. Dec. 418, 168 Pac. 126. 

2 Van Gorder v. Packard Motor Car Co. (Mich., 1917), 162 N. W. 
107 (epilepsy) ; Nash v. Rangatira, [1914] 3 K. B. 978 (drunkenness) ; 
Collins v. Brooklyn Co. (1916), 171 App. Div. 381, 156 N. Y. Supp. 957 
(heart-trouble). 

3 Compensation was denied the sufferer from heart-trouble in Hawkins 
v. Powells, [1911] 1 K. B. 988, and granted to the fireman in Ismay v. 
Williamson, [1908] App. Cas. 437. 
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at the time he enters the employment. 4 2. Compensation is not 
exclusively for the benefit of the normal person but is also 
for the benefit of the sub-normal. 5 3. Where it is impossible 
to determine clearly how much of the disability was caused by 
the accident and how much was due to the pre-existing condition, 
all of the disability is compensable. 6 In applying these principles, 
the Commission holds that "where such constitutional maladies 
exist and may become acute and serious at any time, the Commis- 
sion feels that it should be conservative in concluding that an 
injury is a proximate cause of the disability. What is the burden 
of proof of proximate cause must be more rigorously exacted 
in such cases." 7 Some physical conditions have been held (and 
rightly it would seem) too extreme to be governed by these prin- 
ciples at all, as for example, cases in which trivial injuries become 
serious because of a tubercular condition of the bone, 8 or a 
diseased condition of the entire body. 9 

It would seem clear that the principle of law followed by the 
Supreme Court in Brooker v. Industrial Accident Commission 
has already been recognized by the Commission and that 
the Court merely takes a different view of the facts in that case. 
There will always be difficulty in applying the rule to a given 
state of facts. Some of the cases cited by the Supreme Court 
deny compensation in cases in which the Accident Commission 
has granted it. 10 The tendency of the principal case would appear 
to require the Commission to be more strict in applying its rule 
than it has been in the past. 

E. B. P. 



* Walters v. Brune et al. (1915), 2 I. A. C. 292. 
5 Supra, n. 4. 

8 Rouda, Spivock et al. v. Heenan (1916), 3 I. A. C. 36. 

* Ash v. Barker et al. (1915), 2 I. A. C. 40. 

8 Masich v. Northwestern Pacific Railroad Company (1915), 2 
I. A. C. 539. 

»Spangler v. Philbin et al. (1915), 2 I. A. C. 170. 

"In McCoy v. Michigan Screw Co. (1914), 180 Mich. 454, 147 N. W. 
572 (cited by the Supreme Court of California in Brooker v. Accident 
Commission) compensation was denied under virtually the same circum- 
stances in which it was granted by the California Accident Com- 
mission in McGrath v. City of San Jose (1915), 2 I. A. C. 391. 



